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To prevail on a motion for summary judgment, a plaintiff may be required to submit affidavits establishing the cause of action 
sufficiently to warrant the court as a matter of law in granting judgment in his or her favor even if the defendant's opposing 


affidavits fail to establish a defense. ! However, under Rule 56 and some state statutes and rules, the use of affidavits is not 
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required to support a motion for summary judgment. Reliance upon other materials, such as depositions and answers to 


interrogatories, is permissible, and affidavits may be used in conjunction with such other materials in support of the motion.” 
Moreover, if the nonmoving party bears the burden of proof on a dispositive issue, the summary judgment motion may rely 


solely on the pleadings as to that issue.“ 


A plaintiff moving for a summary judgment must disprove or establish the legal insufficiency of an affirmative defense.” 


CUMULATIVE SUPPLEMENT 
Cases: 


Declaration of employer's former treasurer, in which treasurer made averments supporting former employee's claim that she was 
terminated based on her gender, was within the scope of trial court's order granting leave to file supplemental briefing on motion 
for summary judgment, in employee's discrimination action against employer, where the declaration addressed arguments raised 
by employer in its supplemental reply regarding the quality of employee's work, employee's alleged mistakes, and the presence 
of dishonesty or pretext in the decision to terminate employee. Haw. R. Civ. P. 56(e). Nozawa v. Operating Engineers Local 
Union No. 3, 142 Haw. 331, 2018 WL 1918238 (2018). 


Civil Court could not consider academic literature, which dictated that dry needling was commonly billed under certain code, 
as part of doctor's motion to renew and reargue summary judgment motion in action against insurer, seeking to recover assigned 
first-party no-fault insurance benefits, where doctor did not explain why she did not offer the literature in support of the 
underlying summary judgment motion, and doctor offered new theory not advanced in underlying motion. Pavlova v. Allstate 
Insurance Company, 60 Misc. 3d 681, 79 N.Y.S.3d 850 (N.Y. City Civ. Ct. 2017). 


Trial court is free to deny a summary judgment motion by a movant having the burden of proof on a claim if the supporting 
affidavits seem inherently incredible, if the circumstances themselves are suspect, or if the need for cross-examination appears. 
Rules Civ.Proc., Rule 56(c), West's N.C.G.S.A. § 1A—1. Charlotte-Mecklenburg Hosp. Authority v. Talford, 727 S.E.2d 866 
(N.C. 2012). 


[END OF SUPPLEMENT] 


© 2021 Thomson Reuters. 33-34B © 2021 Thomson Reuters/RIA. No Claim to Orig. U.S. Govt. Works. All rights reserved. 


Footnotes 

1 Picking v. Local Loan Co., 185 Md. 253, 44 A.2d 462, 162 A.L.R. 678 (1945); Morgan v. Springer, 12 
A.D.2d 626, 208 N.Y.S.2d 993 (2d Dep't 1960). 
As to requirements as to affidavits with respect to an affiant's knowledge, competency to testify, etc., see § 24. 

2 F.D.I.C. v. Giammettei, 34 F.3d 51 (2d Cir. 1994); Palzer v. Serv-U-Meat Co., 419 P.2d 201 (Alaska 1966); 
Conley v. Hall, 395 S.W.2d 575 (Ky. 1965). 

3 Palzer v. Serv-U-Meat Co., 419 P.2d 201 (Alaska 1966); Conley v. Hall, 395 S.W.2d 575 (Ky. 1965). 

4 Salas v. Carpenter, 980 F.2d 299, 37 Fed. R. Evid. Serv. 770, 24 Fed. R. Serv. 3d 1059 (5th Cir. 1992); 
Sindelar v. Leguia, 750 A.2d 967 (R.I. 2000). 

3 SAC Const. Co., Inc. v. Eagle Nat. Bank of Miami, 449 So. 2d 301 (Fla. Dist. Ct. App. 3d Dist. 1984); State 
v. Rozier, 288 Ga. 767, 707 S.E.2d 100 (2011) (burden of "piercing" affirmative defenses). 
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